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INCONSISTENCY IS THE MOST common element found in court deci
sions dealing with the issue of when parents must provide medical
care for their children. The standards which guide court decisions
are difficult enough to follow when a child is not mentally retarded, I

but when the additional factor of mental retardation is present,
courts are faced with even greater problems. The case of Phillip
Becker, a 15-year-old child afflicted with Down's Syndrome, is a
case in point. In Re Phillip B.,2 the court's decision is a model of
subjective decision making which stems largely from the court's in
ability to deal directly with difficult questions presented when any
one attempts to determine the quality of a mentally retarded child's
life.

Very often, courts are able to avoid the issue by declaring that
they will look only to the "best interests" of the child. In applying
the "best interests" test in practice, however, the courts give great, if
not complete, deference to the decisions of the parents. Courts are
often hesitant to order medical care for a mentally retarded child,
and, in the case of Phillip Becker, the California courts followed the
general rule that deference should be given to parental choice. In
doing so, however, they ignored the fact that, as a matter of policy, a
point must exist when the child's right to life must override a deter
mination by the parents that death is in the best interests of the
child. 3

At least one court has pointed out that the quality of life should
not be considered in determining medical treatment and held that
the only important consideration is the medical feasibility of treat
ment.4 Judicial failure to deal openly with the question of whether
or not a life afflicted by mental retardation is worth saving was
clearly apparent in Re Phillip B.5 It is the intent of this article to
point out that generally applicable legal principles and a common
sense approach to such questions are more than adequate in order
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to reach an equitable resolution to such a difficult problem and
should have been applied to the Becker case.

1. FACTUAL BACKGROUND

At the time the litigation commenced, Phillip Becker was a twelve
year-old child afflicted with Down's Syndrome.6 He has lived in
private care homes from birth until the present time. He has never
lived with his parents.? The cost of keeping Phillip institutionalized
was initially borne by Phillip's parents, but now the cost is shared
jointly by the State of California and the parents.

At the time of trial, his teacher, Mrs. Elizabeth Betten, stated that
Phillip's motor sensory skills were very good and that his visual
skills were exceptionally good. He was in the top level of his class
and working at the top level for any retarded child. Mrs. Betten also
indicated that for the next year she would recommend that Phillip
be placed in a much higher class.

Mrs. Madeline Denman, a school psychologist for the Santa
Clara Department of Special Education, concurred with Mrs. Bet
ten's evaluation of Phillip as a high-functioning, retarded child. (She
noted that Phillip has an I.Q. of near 60.) Eventually, she saw
Phillip being placed in a sheltered workshop. Jean Haight, the pro
gram coordinator at Phillip's nursery, testified that Phillip was one
of only two children at the nursery able to do chores. She stated that
Phillip is responsible for his own area, makes his bed, dresses and
feeds himself, helps clear the table~ folds laundry, puts away grocer
ies that are delivered, and feeds the cat. She also stated that Phillip's
activity had diminished in the last few weeks before the trial and
that he sometimes turned bluish around the eyes and the mouth
after activity.

Sometime before 1973 it was discovered that Phillip had a cardiac
problem. In early 1973 he was referred to Dr. Gary Gathman for
diagnosis. Dr. Gathman made a clinical diagnosis of a ventricular
septal defect8 and elevated pulmonary artery pressure, a problem
associated with a large defect. He also recommended cardiac cathe
terization, a simple, commonly-used and safe procedure, to discover
more about the problem. Phillip's parents refused to allow it to be
performed but gave no reason for the decision.

In 1977, Phillip was again referred to Dr. Gathman for evalua
tion. At that time he needed extensive dental work which was best
performed under general anesthesia, and Phillip's dentist wanted to
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know the degree of immediate risk for Phillip if general anesthesia
were used. In order to calculate the risks, a cardiac catheterization
was finally performed with the consent of Phillip's parents. Dr.
Gathman reviewed his findings with Phillip's parents and recom
mended an operation to cure the defect. Mr. Becker's response was
to request more psychological information about Phillip, and Mrs.
Becker sought to be put in contact with a family who had a child
afflicted with the same defect so that she might discuss the symp
toms with them. Eventually, they refused to allow surgery.

At the trial, Dr. Gathman testified that a 3% to 5% mortality risk
existed for Phillip, a percentage roughly the same for an adult pa
tient during coronary bypass surgery. Dr. Gathman considered it to
be low. Because of the low risk and Phillip's relatively high LQ. for a
Down's Syndrome child,9 Dr. Gathman felt surgery should be per
formed. Without the surgery, Phillip would eventually lose interest
in life because of a shortness of breath that would confine him to a
bed to chair existence. With Phillip's additional pulmonary prob
lem, Dr. Gathman felt surgery could not be delayed without signifi
cantly increasing the mortality risk.

Dr. James French, a pediatric cardiologist at Stanford University,
corroborated much of Dr. Gathman's testimony but thought that
the mortality risk would be slightly higher, 5% to 10%. Without the
surgery, Dr. French said, research indicated that Phillip could sur
vive for 20 more years, but that 20 years would be an optimistic
prediction. He also testified that surgery could be expected to suc
cessfully lengthen Phillip's life. He agreed with Dr. Gathman's opin
ion that, because of Phillip's progressive pulmonary problem, de
laying surgery could only increase the risks. Though he offered no
opinion as to whether or not surgery should be performed, Dr.
French felt the defect could be corrected with a reasonable risk.
Thus, both doctors felt surgery was medically feasible and should
proceed immediately..

Phillip's parents, however, gave several reasons for not wanting
Phillip to have surgery. To Vicki Hult, a deputy probation officer
investigating Phillip's case, they expressed concern that Phillip would
outlive them and become a burden to other members of the family.
Also, they were not sure that he would be provided with adequate
care in an institution. It should be noted that, prior to trial, their
beliefs regarding institutional care were based on institutions they
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had visited while living in Kansas; they had never visited the facili
ties in the 'California county in which they now live.

In his testimony at trial, Mr. Becker stated that he was concerned
about Phillip being taken advantage of when he is older and "be
comes less and less the lovable little boy that he is now." Given
Phillip's condition,Mr. BeckeT unequivocally stated that, in his own
mind,he felt Phillip would be better off dead than alive. The deci
sion to let Phillip die prematurely because of the heart defect was
based on what he felt was good for Phillip and the rest of the family.
Specifically, Mr. Becker said "it would be best for everyone, includ
ing Phillip and the survivors."

The trial court denied the juvenile authorities' petition to obtain
custody because it felt that the parents had thoughtfully reached
their decision. to Feeling that a court should not second guess par
ents who are thoughtful, it held that the Beckers had fulfilled their
legal and moral obligations to their child.

The Court of Appeals affirmed the order of the juvenile court. ll

Although it held that the possible risk of death was credible evi
dence supporting the decision of the juvenile court, its reliance on
this fact is somewhat puzzling. The trial transcript clearly indicates
that the medical feasibility of the surgery was something Mr. Becker
never investigated, and both doc,tors considered the risk reasonable.
In fact, it indica.tes that the only knowledge Mr. Becker had about
the mortality risk involved in the surgery was received through the
previous day's testimony at trial. Mr. Becker's admission makes it
clear that the Court of Appeals upheld the juvenile court's order for
a reason which the Beckers did not seriously consider when they
decided not to permit the operation. Both the California Supreme
Court and the United States Supreme Court refused to hear the
case. 12

II. LEGAL CONSIDERATIONS

~

Although the Becker case is one in which the facts strongly sug-
gest the proper conclusion, the law of custody rights and the devel
oping law in the area of mental health rights suggest even more
strongly that the court's decision was faulty. The law in each of the
areas described below is changing rapidly, yet its outlines are clear
enough to form the basis of a reasoned decision which gives ade
quate weight to all competing interests.
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A. Standards for Removal from Parental Custody

Parental "Fitness" or the Child's "Best Interests"? Cases dealing
with custody rights often turn on questions of parental "fitness" or
the "best interests" of the child. In general, two points of view can be
found:

The traditional view still followed by many states holds that a parent is
prima facie entitled to the custody of the child unless shown to be unfit.
Anyone who alleges the parent is unfit must establish the unsuitability of the
parent. The remnants of the old concept of parent's property rights in his
child are operative under this rule. Under the more contemporary view, the
prevailing criteria revolve around the "best interests of the child." Under this
rule the court will award custody to the person or agency that the court finds
will best promote the child's welfare. 13

California follows the contemporary view and uses the "best in
terests of the child" standard. In order to determine whether the
parent-child relationship should be severed, the initial focus is wheth
er allowing the child to continue in the parent's custody will en
danger his or her permanent welfare. If so, the parent's rights must
give way because their preservation is of less importance than the
health, safety, morals, and welfare of the child. 14 While the court
looks first to the welfare of the child, it is important to note that the
court must find both that removal is in the best interests of the child
and that a clear showing of harm is present. 15

California follows the well-accepted general principle that parent
ing is a fundamental right which should only be disturbed in ex
treme circumstances. 16 But California courts also hold that parental
rights are not absolute since the child is also a human being possess
ing rights subject to protection. 17 Thus, it is important to recognize
at the outset that genuine love and concern for the child, coupled
with a desire to help the child, does not defeat a clear showing of
potential harm should the child remain in the parents' custody.18
Courts will not, therefore, view parental behavior alone without
considering its effect on the child. 19

Several recent decisions from states other than California empha
size that parental behavior in custody cases must be considered in
light of its effect on the child. In Re Custody of a Minor, 20 for
example, the court considered the case of a twenty-month-old boy
suffering from lymphocytic leukemia being treated through chemo
therapy, the only known effective treatment. Though the doctors
predicted a better than 50% chance for long-term survival with the
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chemotherapy, the parents were concerned over the side effects (nau
sea and loss of hair) and wanted to remove the child from the
chemotherapy and treat him through prayer and diet. The court
refused to permit the change and held that, given the effect on the
child, the parents' good motives and sincerely held beliefs were not
of sufficient magnitude to out-weigh the risk to the child.

Chemotherapy, though not life-threatening, was ordered contin
ued because lack of treatment would certainly result in death, and
the family relationship was intruded upon only to the extent neces
sary to insure that the child received needed treatment. These facts
distinguish Re Custody of a Minor from cases where courts would
not intervene when the treatment was life threatening. 21 The general
rule is that the courts will require treatment even where an imminent
risk of death exists.22 In limited situations, however, courts have
ordered surgery where the child's condition could not cause death,
but permanent disfigurement was an almost certain result. 23

The importance of medical opinion in cases where removal of
custody is sought to insure medical treatment is illustrated by In re
Hojbauer,24 a New York Court of Appeals decision contemporane
ous with the California Court of Appeals decision in Re Phillip B.
In Hojbauer, the parents of a seven-year-old child suffering from
Hodgkin's disease sought to remove their child from traditional
radiation and chemotherapy treatments and put him under the care
of a physician who advocated nutritional therapy including laetrile
injections. The court permitted the change because the alternative
was supported by the opinion of responsible physicians. 25

Reliance on physicians for determinations of medical feasibility
has been approved by the United States Supreme Court in numer
ous cases involving both minors and adults. 26 In Parham v. J. R., for
example, the Court held that it "[does] not accept the notion that
the shortcomings of specialists can always be avoided by shifting the
decision from a trained specialist using traditional tools of medical
science to an untrained judge."27 Yet this is precisely what was done
in Re Phillip B. Both pediatric cardiologists who examined Phillip
indicated that his heart condition, left uncorrected, would kill him.28

In addition, both indicated that the operation could be performed at
a reasonable medical risk,29 yet the trial judge held that the surgery
was elective, not life-saving. This contradiction of expert testimony
was justified, in the judge's view, by a reference to the Karen Quin
lan case30 in which doctors' predictions of death when life-sustaining
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machines were discontinued were proved to be wrong. "That kind of
thing points to the fallibility of everybody, including the medical
profession. So I am very skeptical ... ," the judge in Becker asserted.
But his logic and decision are unsupported by either common sense
or case law.31

lffi. The Constitutional Right to Habilitation

Over the past few years, the law has begun to recognize that
persons confined to mental institutions have a right to habilitation. 32

The cases make no distinction between the mentally ill and the
mentally retarded.33 Courts defining habilitation have held it to be
"medical treatment, education, and care suited to residents' needs
regardless of age, degree of retardation and handicapping condi
tion."34 The purpose of such a requirement is to allow the individual
to lead a more useful and meaningful life and, if possible, return to
society. The requirement of adequate and effective treatment has
been imposed to prevent hospitals for the mentally handicapped
from being transformed into penitentiaries where one can be held
indefinitely without the benefit of a tria1.35 One court has summed
up the right to habilitation as follows:

The constitutional right to treatment is a right to a program of treatment
that affords the individual a reasonable chance to acquire and maintain
those life skills that enable him to cope as effectively as his own capacities
permit with the demands of his own person and of his environment and to
raise the level of his physical, mental, and social efficiency.36

Although the courts have begun to mark the boundaries of the right
to habilitation, implementation of that right is not automatic, par
ticularly in cases where other rights are involved as in Re Phillip B.
Nevertheless, the decision of Judge Premo did not even consider the
impact of these cases.

Phillip was placed in a private institution at birth. Seven years
later, when his heart condition was discovered, his parents prevent
ed evaluation and habilitation through a simple, safe heart catheter
ization. They were able to do this by exercising their custody rights
to refuse treatment. The catheterization was finally agreed to as a
prerequisite to dental surgery when Phillip was 12. It was discovered
that the condition was operable at the time, but the operation was
needed almost immediately to prevent progressive deterioration.
When his parents' refusal to treat him was supported by the Califor
nia courts,37 their decision foreclosed Phillip's right to habilitation
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by making further progress in a useful and fulfilling life medically
impossible. He became, in effect, the pawn of a family which, the
record shows, did not know him very well. Their decision condemned
him to increasing confinement and death brought on by his condi-

• tion. One commentator has noted:

The greatest danger to the mentally retarded child lies in the institutional
setting - in this case because it affords the parents the opportunity to
"distance" themselves from the child and deal with the situation in an ab
stract manner, namely, in the doctor's office instead of at home where the
cries of the child are a constant call to the normal parental instincts and an
impetus to reconsider the decision not to operate. 38

The problem which faces any court in a dispute over proper
custodial care is determining when the right of the parent should be
implemented over a conflicting right of the child. The California
Supreme Court has defined custody as "the sum of parental rights
with respect to the rearing of a child. It includes the right to the
child's services and earnings, and the right to direct activities and
make decisions regarding his care, control, -education, health, and
religion."39 Obviously, when parents permanently institutionalize a
child, they actually surrender a major portion of their custody rights.
In a situation where the child is institutionalized, then, the first
question that must be answered by the court is whether or not the
parents are the parties whose determination should be given the
greatest weight.

In Quillon v. Walcott,40 the United States Supreme Court held
that the state may recognize that the extent of parental commitment
to the child may determine the extent of parental rights. In Quillon,
a natural father was not permitted to interfere in the adoption of his
child by another because his only commitment to the child was
spotty financial support and an occasional visit. Thus, it is arguable
from Quillon that courts may be justified in giving less weight to the
medical decisions of parents who, like the Beckers, have surrendered
actual custody and admit that their decision is heavily influenced by
factors which do not center on the child. Since the first focus is
always the child's welfare, a court should give greatest weight to the
child's interests in habilitation. When the parents refuse to grant
permission for life-saving or other necessary surgery on the basis of
an arm's length d~termination of what is "best" for a child they
know basically as an outsider to the family, the court ignores its
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responsibility to 'the child as well as to those who see him as the
unique individual that he. is.

Co nne QUllllity of IUfe

In Re Phillip B., the trial court considered evidence concerning
"quality" of Phillip's life in reaching its decision. Phillip's father, as
noted, expressly admitted to holding the belief that his son would be
better off dead than alive.4! Both doctors who testified stated that in
certain cases of severe retardation they do 'not recommend surgery
because they feel that little can be gained.42 But the basic issue
involved in "quality of life" cases is much broader than a simple
risk-benefit analysis. The evidentiary question of whether such tes
timony is relevant at all, and if so, under what circumstances, is
inextricably intertwined with the right of anyone individual to
determine whether another lives or dies.

In re Karen Quinlan43 is perhaps the most celebrated case in
which a court examined the issue. In Quinlan the New Jersey Su
preme Court held that respirators could be discontinued because of
the patient's very slim possibility of ever regaining cognitive life and
her need to be under constant, expensive care. Although the court
appointed the parents as guardians knowing that they would exer
cise their choice of care by refusing medical treatment for their
daughter,44 the Court apparently felt that their decision was rea
sonable and could not be said to have caused objective harm. The
court's discussion of whether or not Miss Quinlan would return to a
"cognitive, sapient" state was relevant only to the question of wheth
er a particular form of treatment was legally required.

The decision is much more difficult in a case where a person may
recover or where the treatment itself is unquestionably necessary to
continue life (e.g., providing food or basic medical care to the coma
tose). Few courts have considered the issue,45 although it is a major
consideration for the parents of physically disabled or mentally
retarded newborns.46 In Maine Medical Center v. Houle, 47 the
court, one of the few to consider the issue directly, held that quality
of life should not be considered and that the only proper considera
tion is medical feasibility.

There are several significant reasons for not considering quality of
life. If a court determines that it will consider "quality" to be a
factor, it is put in the impossible position of determining that some
point exists at which another's life is no longer worth living. If a
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proxy is involved, as in Quinlan or Becker (the parents), ascertain
ing the patient's or subject's wishes and giving them sufficient weight
may be impossible or tainted by the proxy's bias toward certain
personal or culturally relative interests.48 A person who values intel
ligence and success, for example, may find it more difficult to under
stand how a mentally retarded person's life can be "meaningful." As
a result, the proxies may tend to project their cultural or personal
desires into the mind of the person whose life or treatment is at
Issue.

Most legal commentators who have discussed the termination of
life-sustaining treatment feel that it is not legal.49 The basis for their
judgments differ, but given the historical abuse that the concept
"lives without value" has engendered,50 courts are understandably
hesitant to create precedent in this area. When one considers that
denial of treatment because of a mental or physical defect violates
the constitutional command of equal protection of the laws, the
"quality" question is seen for what it is: a dangerously discrimina
tory device to enable the courts or others to eliminate, either actively
or passively, those who do not fit a particular cultural, mental or
physical norm.

Given what appears to be the general rule against using quality of
life in making medical treatment determinations, making determi
nations on that basis, as well as receiving testimony on such an
issue,· should be considered an abuse of the court's discretion. A
determination based even partially on the consideration should be
summarily reversed.51 Yet such testimony was considered in Re
Phillip B. It clearly influenced the decision to permit refusal of the
surgery, and the appeals court refused to find an abuse of discretion.
By upholding the trial court's determination that to allow surgery
would be risky,52 the court avoided scrutiny of the true basis for the
trial court's decision. The record was flimsy, and the facts simply did
not support the decision. Even if, as the appellate court stated,
"Legal judgments regarding the value of childrearing patterns should
be kept to a minimum so long as the child is afforded the best
available opportunity to fulfill his potential in society,"53 it is diffi
cult to reconcile that position with its decision to affirm a holding
which left Phillip with no future.

D. The Conflict of Interest Problem

The potential conflict of interest between the parent's values and
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what is best for the child has been recognized in cases involving
parental decisions to institutionalize a child. 54 The nature of the
conflict in the decision to institutionalize was summarized in the
amici brief submitted in Wyatt v. Stickney:

The parent may be motivated to ask for such institutionalization for a
variety of reasons other than the best interests of the child himself, i.e., the
interests of other children in the family, mental and physical frustration,
economic stress, hostility toward the child stemming from the added pres
sures of caring for him, and perceived stigma of mental retardation. The
retarded child's best interests may weJl be in living with his family and in the
community, but theirs may not be in keeping him.55

When a child has been institutionalized, the parents may only deal
with the child's concerns in the abstract, and they may not always be
aware of the needs of such a child.56 It may be much easier to deal
with the fact that their child is said to have fainting spells than to see
the child turn blue and pass out in front of them.

A close legal parallel exists between the position of mentally re
tarded children in need of physical care and the cases involving
medical care for the children of Jehovah's WitnessesY Courts have
ordered blood transfusions for children over their parents' religious
ly-based objections because the child's best interests require it and
harm would otherwise result. 58 In such cases the parents faced the
conflicting demands of their faith and the needs of their child.
Where treatment is suggested which violates their religious beliefs, it
is the parents' religious responsibility to see that no member of the
family receives treatments which are considered immoral. If a family
member receives such treatments, the parents fear spiritual harm to
the family member and themselves.59

"Parents have a duty of care, and if they grossly abuse it, religious
objections stand as no excuse,"60 though reasonable attempt must
be made to accommodate the belief.61 When a parent has a serious
conflict of interest, the parent should not be the sole decision-maker
regarding medical care for the child.62 Courts have demonstrated an
awareness of a conflict of interests in cases based on religious belief,
and it is clear that a conflict can exist for other equally valid non
religious reasons which prevent the parents from acting solely on the
basis of the best interests of the child.

Though such a conflict of interests was explicit in Re Phillip B.,
the court was unconcerned.63 Since those whose lives touched Phil
lip's on a day-to-day basis felt that Phillip needed the operation and
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brought suit to seek custody, the court should have considered the
parental conflict of interest as a significant factor, and ruled against
them. But the court failed even to consider it. As a result, it never
confronted one of the most important issues in the case. Although
the appeals court correctly recognized that the state "has a serious
burden of justification before abridging parental authority ... ,"64

evidence that there is a conflict of interest such as the one apparent
in the record of Phillip's case should go a long way toward meeting
that burden.

III. A SUGGESTED APPROACH

From an examination of the trial court record and the opinion of
the juvenile court judge, it seems apparent that the judge did not
wish to interfere with the decision of two parents who, he felt, were
reasonable. However, the Becker case did not present a parental
rights issue of the type that is involved in more traditional cases such
as Wisconsin v. Yoder;65 it presented an issue dealing with the child's
unquestioned medical needs. The judge's focus on the parental rights
issue to the exclusion of all else reflects both a fundamental lack of
understanding of the issues before him and the degree to which
judicial perceptions regarding non-legal issues affect decision-making.

Judge Premo's choice of the Quinlan case as a factual and legal
model for his decision is significant, both because of its quality-of
life orientation and its irrelevance to the parental rights issue he held
to be controlling. As in Quinlan, the proper focus of decision in
Phillip B. was the welfare of the child. 66 The judge's decision, how
ever, focuses almost exclusively on the behavior of the parents. No
longer accepted by California, this outmoded legal approach man
dates a finding of parental neglect as a prerequisite for judicial inter
vention. In Becker,. Judge Premo held that he could not "second
guess the decision away from the parents in the absence of neglect
on their part,"67 but he ignored the contemporary view that the
court must consider the effect of the parental decision on the child.

In Phillip's case, the impact of the parental refusal to permit
medical treatment was clear, but the court refused to interfere be
cause it apparently felt that the parents were acting in Phillip's "best
interests" even if the result of their act was certain death. The inher
ent problem in the application of the "best interests" standard in
cases involving quality of life along with medical, legal, and moral
factors is that courts often approach the decision backwards. In
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such a procedure the initial determination of what is in the child's
best interests is made in the abstract with only a cursory review of
the facts. The result of such a haphazard procedure is the inconsis
tency that exists in case law.

The correct standard, followed by many states including Califor
nia, is first to consider whether or not a demonstrable showing of
objective harm exists.68 This forces the court to deal with the facts in
a thorough, detailed manner to determine if there is actual harm
existing or certain to occur. Only after this determination is made
can the court determine what in actuality is in the best interests of
the child.

The most common forums in which this incorrect procedure has
been applied are the treatment of the mentally and physically handi
capped, 69 birth control and abortion,70 and child custody cases
where the parents' life-style or social status do not fit society's
norm. 71 In each area, the courts have been asked to deal with facts
of the situation presented but invariably seem to prefer to judge the
value to be placed on the parental judgment, life-style, practice, or
treatment.

In Becker, the decision of the juvenile court reflected a value
judgement about the propriety of surgery which would extend the
life of a retarded child. Becker did not focus on the objective harm
to the child because the court was overly concerned with what was
subjectively in the "best interests" of all those involved. The Su
preme Court has recognized that parents should not be permitted to
exercise arbitrary veto power over decisions which will affect the
future of their children. The difficulty is finding the point at which a
line can be drawn which recognizes both the rights of the child and
interests of the parents without undue interference in matters prop
erly left to the family.

In the case of Phillip Becker, the judge drew a line which was
inconsistent with California law, the facts of the case, and sound
public policy in his zeal to do what he thought was "best" for Phillip
and his parents. The Supreme Court has drawn a line which is
intended to eliminate arbitrary parental vetos of the type Judge
Premo affirmed. 72 But, unfortunately, even this has been interpreted
as being designed to eliminate input from parents, all in an attempt
to do what is "best."73 The problem common to all these cases is that
the courts are failing to focus on the nature of the alleged harm in an
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attempt to reconcile what may appear at first to be an irreconcilable
conflict of interests.

From the perspective of those who place ultimate value on the
preservation of individual human life and eschew determinations
which seek to place an objective measure of value on the life of
another, the interests in Phillip's case can safely be characterized as
irreconcilable. Obviously, the court must choose, and the law is
clear that it must consider the child's interests to be paramount. In
the case of a pregnant adolescent, as in Bellotti v. Baird,74 or the
child whose parents wish to seek permission for the use of an experi
mental drug as in In re Green,75 the interests mayor may not be
irreconcilable, depending in large part on the values shared by the
participants in the decision-making process. In any case a determi
nation of what is "best" for the minor involved or whether a paren
tal decision is "harmful" will turn on which value judgments are
made, and by whom.

In a long series of cases, the Supreme Court has held that value
judgments are to be made first by the parents,76 and only when there
is a showing of harm may the state intervene to "protect" the 'child
from the parent. 77 The trend, unfortunately, is for the courts to
become involved in judging the reasonability of the first level of
decision-making rather than focusing on the decison made and its
potential for creating objective harm. If, as in Hofbauer, the deci
sion made, in light of the harm alleged, is reasonable, the parental
decision should. be left undisturbed. In all cases, care must be taken
by the court to identify all relevant factors: the exact nature of the
harm alleged, its degree, and the rationale of the decision. If the
difference between the parties is merely one of form (e.g., the man
ner of treatment or its morality where medical opinions differ), the
decision should be left to the parents if the child cannot decide. If
the determination of either the existence of "harm" or the "best
interests" of the child turns on subjective value judgments by the
court, the parents or medical witnesses, the court must scrutinize all
the factors noted above. To proceed on a lesser basis would run the
danger of the court serving merely as a rubber stamp for parental or
medical judgment or imposing its own value judgments in an area
heavily protected by the Constitution

IV. CONCLUSION

A case such as In Re Phillip B. is disturbing because it points to
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the general inconclusiveness of the law in dealing with the medical
rights of mentally retarded children. Courts indicate that an institu
tionalized child has a right to habilitation, but statutes and court
decisions allow the right to be circumvented. In Re Phillip B. pres
ents a difficult problem for any court. Legally, the parent is the
person who is vested with nearly complete authority over the medi
cal care of the child. Clear and convincing evidence is needed to
remove the child from the custody of his parents and override their
decision. When the parents have institutionalized the child from
birth and visit him for several hours on the average of once every
two months, however, it is difficult to justify allowing the parents to
retain the same dominant power over health care decisions as they
would have if the child were living at home under their care. Realis
tically speaking, they are not in as knowledgeable a position to
judge the best interests of the child as those who have become what
Goldstein, Freud and Solnit describe as the "psychological par
ents"78 who make day-to-day custodial decisions for the child. Le
gally the biological parents retain the power to make custodial de
cisions, and should make medical decisions whenever they are qual
ified to do so. Generally, those decisions should be given great
deference, but when their commitment to the child has been less
than that of a custodial parent, their rights and the weight accorded
to their opinions should be reduced accordingly.79

The case of Phillip Becker is symptomatic of a judicial failure to
recognize that courts exist to arbitrate disputes. The need for con
sistent and clear legal standards which guide judicial be.havior in an
area of the law receiving increasing attention by policy makers,
litigators, and scholars is readily apparent, but the courts have yet to
respond with anything more than decisions which simply affirm or
reject specific parental choices on the basis of unarticulated judicial
preferences. When the courts fail to exercise their proper function,
injustice is the result. In Phillip's case, the result of this ad hoc
approach to the law promises to be a disaster for the only person
who really had anything to lose: Phillip himself.
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